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DIGEST:

1. Use of "award amount" [fee] provisions in
advertised procurement for mess attendant
services is proper where agency obtains
necessary Armed Services Procurement
Regulation deviation for this purpose.

2. Protest based on allegations of statutory
and regulatory violations, without meaningful
explanation as to why or how the violations
existis without merit.

3. The fact that IFr pricing structure places
risk on the bidder does not render IFB im-
proper, since bidders are expected to take
risk into account in formulating their bids.

4. Contract for mess attendant services Is not
a personal services contract since there is
no direct Federal supervision of cintractor
personnel.

5. Where experimental contract structure mnay
result in award that does not represent low-
est total cost to the Government, it is
recommended that agency fully consider this
aspect of "experiment" when evaluating
results achieved.

Palmetto Enterprises (Palmetto) protests the
award of a contract for mess attendant services for
the San Diego Naval Station :undar invitation for bids
(IFS) N00122-77-13-1526 issued by the Naval Regional
Procurement Officc, Long Beach, California. Protester
has alleged a long list of statutory and requlatory
(Armed Services Procurement Reculation (ASPR!) viola-
tions in connection with the solicitation, with the
thrust of the protest beinq the asserted undue risk
placed on bidders because of the pricing and evaluation
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fornzt of the IFB and the use of what the prottscsr
perceives as a personal services contract.

The structure of the IFB is novel for an
advertised procurement--it contains 'award amount"
provisions borrowed from cost-plus-award-fee type
contracts with attendant award determination fea-
tures; it provides d fixed-orice "service rrte"
which includes direct labor costs, profit, overhead
and G&A; it provides for reimbursement it that rate
based on actual laborl houcs incurred up to a speci-
fied maximum for various levels of service, but
requires the contractor to provide any additional
labor without zaimbursement if necessary to meet the
levels of service required by the specification; and
it permits the bidder to bid only the "service rate",
without varying the specified hours (manning level)
upon which bids will be evaluated, i.e., the bid
'price' is to be evaluated on the basis of the bidder's
specified service rate multiplied by the Government's
designated maximum manning level with award to be
made to the low, responsive. responsible bidder.

The contracting officer states the IF structure
is experimental and explains its use as follows:

"Competitive procurement of [mess
attendant] services has historically
been extreme.y difficult. This diffi-
culty arises largely from the fact that
the contracts can be performed with an
absolute minimum of capitalization.
The lack of a direct requirement dfo
a specified number of man-hcuws aud
the almost negligible administrative
ccPts for the contract effort have
combined to encourage gross under-
biddirg by at least some bidders in
almost every competitive procurement
for these snrvices. Su':h circum-
stances open issues of bidder
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respnnsibility and jnUstakes in bid.
Resolution of a multiplcity of such
questions in time to permit award so
af to ensure the vitally required
continuity of services is an extremely
difficult problem which has been faced
with frequency.

After award of the contract, a second
set of conflicting goals asserts itself.
The contractor, being in a fixed-price
environment, will most naturally attempt
to perform the required services with a
barely sufficient minimum of personnel.

"The Navy's managers of messes, however,
are under strong-and continuing pressure
to upgrade the quality of the messes,
in terms of the aualtty of the fooG and
its pret1 ntation, the service rendered
to the personnel eatini at the mess, end
the overall attractiveness of the facility.
These pressures arise from considerations
both of sanitation and morale of Navy
personnel. The importance of mess opera-
tions to the Navy's ability to recruit
and retain its personnel is recognized
in an annual l3eries Mf awards * * *
given for superior messes, ashore and
afloat. The awards are highly coveelyc
by all Commands, and competition for
them is keen. Such c'or.flicts between
the efforts of the contractor to mini-
mize services and the desires of the
mess management to e`xpand services leads
directly to claims action. The claims
themselves,'based as they frequently
are on 'additionaF manhours' required
** * are burdensome to evaluate and
settle, since there are seldom any base-
line data which permit a determination
as to the number of manhours oriqinally
_o be provided. Such claims are also
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often motivex nd magnified by the
desire of the "itractox to 'get ws,11'
from his originaly too-low bid.

'From extensive experience with
attempting to resolve both procure-
ment and administrative difficulties
in mess attendant contracting,
personnel of the Naval Regional Pro-
curement Office, Long Beach, undertook
the design of an alternative approach
to these efforts. The goals of the
new approach are,

(1) to eliminate 'unet' idding'

(2) to reward higher productivity

(3) to provide a definitive
basis for awvad

(4) to encourage and reward higher
quality servicer

The contracting officer also states that:

kThe pricing structure of -1526 addresses
the deficiencies inherent in normal mess
services contract formats by eliminating
the incentive to underbid (and 'recover'
by subsequently znderperformirg),, and
by providing direct financial inducements
to proviae superior service. FrLhermcre,
the structure does not penalize efficiency.

a* * * normal mess services contracting
structures are fixed-price, based upon
estimated meal-counts, and providing
(typically) for price adjustments when-
ever the actual number of meals served
during a month falls outside parameters
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met forth in the contract. In order
to permit management flexibility and
to obtain the potential benefits of
higher productivity, such contracts
contain no direct statement of man-
hours to be used in the performance
of the effort. Each bidder is required
to submit a manning chart for purposes
of assisting in the determination of
responsibility, but such charts have
no impact on the contractual renuire-
ments.

OBy contrast, the pricing structure of
-1526 sets forth a number of manhours
('authorized maximum manhours') for
three levels,of rme-als. The bidder offers
a 'service rate' price, which determines
the bid evaluation price. The.'service
rats' is the basis for all ccip6nsation
under the contract * * * [including] any
additional risk amount Ehe biLder wisnes
to include against the contingency that
the 'a'thorized maximum manhours' are
insufficient for performance at the re-
quired levels."

The IPB establishes an annual total of 116,000
manhours as the "authorized maximum manhours." Under
the contract, and barring a change in Government
requirements, d contractor would not be reimbursed
for any hours actually incurred above the level of
hours established in the InB for the quantity of meals
served during any given month. The IFB also provides
for $38,545 as a maximum "award amount' which can be
earned by the contractor, establishes criteria upon
which the award amount will be based, provides for
the use of "performance reports" to be evaluated by
a 'Performance Evaluation BoaAd", whose recommenda-
tion will be considered by tbe Commanding Officer
in determining thei "award amount", and provides
that the determination by the Commanding Officer in
this regard shall be final, and not subject to the
'Disputes' clause of the contract.
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We find the protester's allegations to be without
merit. For example, the protester complains that:

tThe solicitation calls for the
provision of data from which the
contracting officer will 'evaluate'
the Lid for 'responsiveness'. This
procedure in reality is D two step
[procurement 9'hich] does not contain
objective bid evaluation criteria
in viVlation of ASPR 2-201 section
D(i), 1-705.4, and 1-903."

The only "data" which thce IFB requires are
proposes manning charts 2or the purpose of assist-
ing the contracting officer in "mak.sig an affirmative
determination of responsibility." The manning charts
do not become part of the contract and do not limit
the contractor's obligation to provide services suf-
ficient to satisfy specification requirerjents. The
requirement to provide information to ba'sist in the
determination of responsibility does not convert an
ordinary IFB into a two-step procurement, since the
"data' does not constitute a proposal requiring speci-
fied evaluation criteria, as in a two-step procurement.
See ASPR 2-503.1. ASPR 1-715.4 deals with the certificate
or-competency procedure in connection with apnonresponsi-
bi.lity determination regarding a small business; ASPR
1-903 concerns minimum standards for responsible
prospective contractors. We fall to see in what
regard those regulatory provisions have been violated
by the invitation. Moreover, ASPR 1-201 cection (D)
(i) concerns evaluation factors fcr award. Inasmuch
as the invitation provides for award to the low
responsible bidder we do not understand how that
provision has been violated.

Anothe'. contention of the protester is that:

MTte use of an award fee of a sub-
jective nature is not authorized
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for tuse with an advertised firm
fixed-price contract and as auch
is in violation of ASPR 3-404.4
and 3-404.3."

Protester is correct in noting that the 'award
amount" provisions in the IFB are not authorized for
use in an advertised procurement. In this regard,
however, the record shows that the contracting agency
sought and obtained a one-time ASPR deilation pursuant
to ASPR 1-109.2 to proceed with the instant solicita-
tion in order to "test an innovative new approach
to contracting for mess attendant services." Moreover,
the cited portions of the regulation which are alleged
to have been violated deal wt.ti types of necw'iated
fixed-price contracts, i.e., Vtiose with economic pri t
adjustment provisions in the case of ASPR 3-404.3,
and fixed-price incentive contracts in the case of
ASPR 3-404.4, and are not apposite to this solicita-
tion. We therefore find no merit to this contention.

The protester next contends:

"The contract also provides for an
unlawful reduction in the contract
price based on a reduction of hours
furnished and as such is a violation
of ASPR 2-407.4."

ASPR 2-407.4 concerns the evaluation of bids
when the solicitation or bids contain economic price
adjustment clauses. Since no such provisions are con-
tained in the invitation, the relevance of the cited
ASPR provision to the proposed contract escapes us.
Moreover, as explained above, the contract is not
one for a total fixed price--only the hourly "service
rate" is fixed by the bidder, and payment is to be
made on the basis of the'lactual number of direct labor
hours expended in the performance of the contract
(up to the stated maximum) at that hourly rate. Tie
evaluated price based on the Gover iment:'s estimated
maximum quarntity of manhours i. not -be contract price,
and therefore, we do not perceive an 'unlawful reduction
in the contract price" as contei6ed by Palmetto.

-7-



B-190060

Other protest allegations are similar--they are
merely allegationr of statutory and regulatory viola-
tions without meaninqfuJ, explanation as to why or how
the violations exist. For example, Palmetto claims that
by removing the "award amount" determination from the
application of the "Dispiftes" clause, the Federal courts
have somehow been depri-ed of their jurisdiction. We do
not believe it necessary to address thr :z' other points
raised by the protester.

With reqard to the question of risk, protester
in effect makes the point that the recovery of over-
head and G&A, some of which is fixed and not subject
to direct labor fluctuation, and the ability to earn
a profit, are wholly a function of the number of
direct labor hours expended in the performance of
the contract; that the number of hours to be worked
are not wholly 'ithin a contractor's control, being
dependent on the number of meals served; and that
the "ceilings" (maximum levels of se~rvice for which
contractor can be reimbursed) are established by the
Governmett, not the bidder.

It is clear that there is a certain amount of
risk associated with the type of contract here in-
volved, that risk being that reimburseniant at the
service rate may be insufficient to cover overhead
and profit, depending upon the total labor hours
which are PDrovided (and for which reimbursement is
allowed) under the contract. This risk is manni-
fied by the 7?B statement that bidders who "believe
that the Cn ernment's estimate of manhours is high
and they can consistently maintain a high level of
'Responsiveness' and 'Quality of Work' with a lower
number of manhours may reflect this confidence by
biddina a lower 'Service Rate' which will result in
a lower total bid for purposes of bid evaluation
Temphasis added.] Obviously, the lower the Service
Rate, the higher the risk that overhead and profit
will not be covered by the contract payments.

The presence of such risk, however, does not
render the solicitation improper. Some risk is
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inherent in most types of contracts, and bidders are
expected to allow for that risk in computing their
bids. Here, it is anticipated that bidders, when
determining their bids, will take into account both
the poasibility that reimbursable hours unCer the
ccntrect might well vary from the Government estimate
(ceiliriq) and the possibility of receiving part or
all of the amount set aside for the award fee. This
is not contrary to any statute or regulation of which
we are aware.

Thi protester also asserts that the IFB represents
an attempt by the Navy tv obtain a personal services
contract under the guise of a contract for nonpersonal
services.

Personal services contracts are those in which
there exists an employer-employee relationship be-
tween the Government and the contractor's employees.
We have held that the generally accepted test of
Federal employment includes three requirements: (1)
performance of a ?ederal function; (2) appointment
or employment by a Federal officer; and (3) super-
vision and direction by a Federal employee. See 44
Comp. G/an. 761 (1965). While it is true that the
operation of the Navy mess is a Federal function,
the proposed contract does not giv; any Federal
officer control over the employment of the con-
tractor's "employees, excopt to the extent that
those employeer are subject to medical examination
to assure comp'J~Ace withtsanitation standards, that
they receive sec..rity approval and identification
from the Security Officer before access to the faci-
lity is permitted, and that they be removed from work
for the "carrying aboard" of alcoholic beverages on
Government premises. There are no provisions of the
proposed contract which can reasonably be viewed as
authorizing supervision of the contractor's employees
by a F2deral employee. We therefore do not find any
basis to conclude that this is a procurement for
personal services.

Since we find no merit to the protester's con-
tentions, the protest is denied.
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We are concerned, however, over orne aspect
of this solicitation. As indicated above. the
contractor wIll only be reimbursed for the actual
direct labor expended, and thus if it provides less
nours for the same level of service it will receive
less payment (etxcept for the potential award fee
which may be earned). Since all bidders would be
employr g essentially the same labor pool upon win-
ning the award, and because labor costs would be
essentially identical, a contractor would be required
to provide the maximum hours available in order to
maximize recovery of indirect costs and earn a profit
for his services, as no saving can result in the direct
labor cost from which the contractor could benefit.
Thus, if a bidder believed it could serve the requisite
number of meals with 100','000 hours, rather than the
116,000 hours specified'bit the Government, in order
to derive any benefit thirough good, efficient and
perhaps more costly management prictices, it would
probably have to bid a higher houily "service rate'
charge since it would only be paid for the 100,000
hours actually incurred. Accordingly, under this
solicitation a bid offering a higher "service rate",
mighL well represent lower total cost to the Govern-
ment than a bid offering a lower &ervice rate because
of the lesser number of direct labor hours that would
be ultimately incurred under the former. As a result
an award based solely on the 'service rate' might
not result in the lowest cost to the Government as
reiquired by 10 U.S.C. 2305(b). See 36 Comp. Gen. 380
(1956). We are recommending to the Secretary of the
Navy that this aspect of the "exoeLimcnt" be fully
considered in the evaluation of the results. achieved
by use of this method of procurement.

Depty Comptroller General
of the United States
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The Honorablo
The Secretary of the Navy

Dear Mr. Secretary-

Enclosed is a copy of our decision in the protest of Palmetto
Enterprises, Inc. over the award of a ccntract under invitation
for bids No. N00123-77-B-1526, issued by the Naval Regional
Procurement Office, Loug Beach, California, for mess attendant
services at the United States Naval Station, San Diego, California.

The solicitation was characterized by the contracing officer
as an "experiment" which La being tried in an attempt to overcome
the 'uunatisfactory results the Navy is encountering in the operation
of the Navy mess utilizing the services of mess attendant service
contractors.

Although we have denied the protest, our decision expresses
concern that the experimental contract structure which only per-
mits bidodrs tojspecify an hourly "ser4vice rate" may result in the
award of a contract to a bidder whose bid price may not represent
Via lowest total cost to the Government af'er considering total man-
hours reqcired to perform the contract work. It may be more
effective to pe-init bidders to specify not oily the "service rate"
but also the maximuim hourly ceilings by which they would be con-
tractually bound. In any evant, we recommend that the . Department
of the Navy fully consider this aspect of the "experiment when
evaluating the results achieved by use of this method of procurement.
We would appreciate to be informed of the results cf the evaluation.

Sincerely yours,

ut ,,Corratroller General
of the Uniled States

Enclosure




